
Maui County Charter 

Article 3 

County Council Tenn Limits 

Proposed Charter Amendment 

Shall Section 3.2, of the Charter of the County of Maui be amended to: 

(a) change the tenn of office for Council members from two (2) to four (4) years; and 

(b) limit the tenn to no more than three (3) consecutive tenns or twelve (12) years; and 

(c) have the tenns be staggered? 

[added material is underlined, deleted material is bracketed.] 

Amend Section 3-2. Election of Council and Tenn of Office, Paragraph 5. as follows: 

Section 3-2 

5. The term of office of councilmembers shall be for [two (2) years] four (4) years, 

beginning at twelve o'clock meridian on the second day of January following their election. No member 

of the county council, from any residency area, shall serve more than [five consecutive full terms] three 

(3) consecutive terms, whether such terms are two-year or four-year terms of office, or more than 

twelve (12) consecutive years, whichever time is longer. 

The terms of councilmembers shall be staggered commencing on January 2, 2015, and shall be 

implemented in accordance with this section as follows: in the 2014 election, the five (5) 

councilmembers who receive the highest number of votes shall be elected to serve four (4) year terms; 

the remaining four (4) councilmembers shall be elected to serve a two (2) year term commenCing on 

January 2, 2015, provided that in the 2016 election, these council positions serving such two (2) year 

terms shall be elected to serve four (4) year terms commencing on January 2, 2017. 
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Maui County Charter 

Article 8, County Departments, Section 7, Department of Fire and Public Safety 

Assign Ocean Safety and Rescue to Department of Fire and Public Safety 

Proposed Charter Amendment 

Shall Section 8-7.4 (4) of the Charter of the County of Maui be amended to assign ocean safety 
and rescue to the Department of Fire and Public Safety? 

[added material is underlined, deleted material is bracketed.] 

CHAPTER 7 

DEPARTMENT OF FIRE AND PUBLIC SAFETY 

Section 8-7.4. Powers, Duties, and Functions. The fire chief shall: 

1. Be the administrative head of the department. 
2. Provide and perform fire fighting, rescue, ocean rescue and safety, and first-responder 

emergency services in order to save lives and property from fires and other 
emergencies arising on land, sea, and hazardous terrain, including the mitigation 
and stabilization of hazardous materials and incidents relating to the same. 

3. Provide public education programs related to fire prevention, ocean rescue and safety 
and public safety. 

4. Train, equip, maintain, and supervise the force of fire fighting, ocean rescue and safety 
and emergency rescue personnel. 

5. Investigate the cause, origin and circumstances of fires. 
6. Adopt rules relating to the protection of persons and property 

against fires. 
7. Monitor the standards for construction and occupancy of buildings 

for the purposes of fire prevention and life safety and approve building plans as 
provided by law. 

8. Exercise such other powers and duties as may be assigned by the 
commission or as may be provided by law. 

Add a new section. 

Upon adoption of the proposed 2012 amendment to Section 8-7, the Maui County Fire 
Department shall provide the timetable for the transition to include the functions of ocean rescue 
and safety. 



Maui County Charter 

Establish an Independent Office of the County Auditor 

Proposed Charter Amendment 

"Shall the Charter be amended to establish an independent Office of the County Auditor, 
to provide for the appointment and removal of an Independent County Auditor by the County 
Council, to define the County Auditor's duties and powers in order to increase accountability and 
efficiency of County operations, to attach the Cost of Government Commission as an advisory 
board to the County Auditor, and to make other clarifying, conforming, transitional, and related 
amendments?" 

[added material is underlined, deleted material is bracketed.] 

**Notes to Commissioners 

1. Please review the powers and duties of the Cost of Government Commission 
given its transfer to the County Auditor as an advisory board. 

2. Please review the dismissallremovallanguage of Section 3-_-2.1. The council, 
by a two-thirds vote of its membership, may remove the county auditor from office at any time 
for cause. This language is the same language re removalldismissal as the other county charters. 

Another option is to use the "conforming language" charter amendment proposal relating 
to the fire chief, police chief, etc. that the commissioners voted on at the last meeting - such as -
The council remove the County Auditor only after being informed in writing of the charges 
which are resulting in the Auditor's dismissal, and after being given a hearing before the 
Council. 

3. FYI, unlike the State Auditor, this county auditor may, on its own volition and 
authority, audit any and all council offices and related agencies (i.e., council services office, 
county clerk's office per definition of "Agency or operation of the county", section 3-5.) 

4. Section 8-15.3, re Term of Commission: The idea of five year terms has been 
discussed, similar to most other boards and commission, and which is also set forth in section 13-
2(1) of the current charter. The existing set-up is confusing and does not aid in continuity. 
Further clarification would be helpful. 

1. Add a new section to Chapter 3, County Council as follows: 

Office of the County Auditor 

Section 3- -1. Declaration of Policy 



It is declared to be the policy of the county to promote economy, efficiency and improved 
service in the transaction of the public business in the legislative and executive branches of 
county by: 

1. Limiting expenditures to the lowest amount consistent with the efficient performance of 
essential services, activities. and functions. 

2. Eliminating duplication and overlapping of services. activities, and functions. 

3. Consolidating services. activities, and functions of a similar nature. 

4. Abolishing services, activities. and functions not necessary to the 
efficient conduct of government. 

Section 3- -2. Office of County Auditor and County Auditor 

.1. There is established an office of the county auditor, to be headed by a county auditor who 
shall be appointed by the county council. by a majority vote of its membership, and shall serve 
for a term of six years. The county auditor may be re-appointed, or a successor appointed. by the 
Council for subsequent terms of six years. The county auditor may hold over until a successor is 
appointed. The salary of the county auditor shall be determined by the salary commission. The 
council, by a two-thirds vote of its membership. may remove the county auditor from office at 
any time for cause. The county auditor shall be exempt from the civil service. 

2. The county auditor shall possess adequate professional proficiency for the office, 
demonstrated by relevant certification as a certified internal auditor or certified public 
accountant. and have at least five years of experience in the field of auditing. evaluation. or 
analysis. The county auditor shall have a bachelor's degree in accounting, business 
administration. or public administration or related field. 

3. Except for exercising the right to vote. neither the county auditor nor any staff member of 
the office of the county auditor shall support. advocate, or aid in the election or defeat of any 
candidate for county public office. 

4. The county auditor shall appoint the necessary staff as shall be authorized by law. 
Persons appointed to such positions shall be exempt from the civil service and shall serve at the 
pleasure of the county auditor. 

Section 3- - 3 . Powers. Duties and Functions • 

.1. The county auditor shall have the duty and power to conduct or cause to be conducted: 

a. The independent annual fmancial audit of the county, as authorized by Section 9-13; 
b. Other program, financial. or performance audits or evaluations regarding county 
organizations. operations. and regulations; and 
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c. Perfonnance or fmancial audits of the funds, programs, or activities of any agency or 
function of the county, as the county auditor deems warranted: provided that, before each fiscal 
year, the auditor shall transmit a plan of the audits proposed to be conducted during the fiscal 
year to the mayor and the council, for review and comment, but not approval. 

2. Audit findings and recommendations shall be set forth in written reports of the county 
auditor, a copy of which shall be transmitted to the mayor and to the council, which shall be 
public records, except as provided by law. 

3. For the purposes of carrying out any audit. the county auditor shall have full, free, and 
unrestricted access to any county officer or employee and shall be authorized to examine and 
inspect any record of any agency or operation of the county, to administer oaths and subpoena 
witnesses, and compel the production of records pertinent thereto. If any person subpoenaed as a 
witness or compelled to produce records shall fail or refuse to respond thereto, the proper court, 
upon request of the county auditor, shall have the power to compel obedience to any process of 
the county auditor and to punish, as a contempt of the court, any refusal to comply therewith 
without good cause. Notwithstanding Section 3-6(6), the county auditor may, without council 
approval, retain special counsel to represent the county auditor in implementing these powers. 

Section 3- -4. Cost of Government Commission. 

For the purpose of carrying out the policy set forth herein the mayor with the approval of the 
council shall biennially appoint a cost of government commission consisting of nine members. 
The commission shall be advisory to the county auditor. 

The commission shall have the power and duty to: 

1. Prepare and submit to the mayor a request for an appropriation for the operation of the 
commission. 

2. Study and investigate the organizations and methods of operations of all departments, 
commissions, boards, offices and other instrumentality of all branches of the county government 
and determine what changes, if any, may be desirable to accomplish the policy set forth herein. 

3. Be authorized to secure directly from any department, commission, board, office, or any other 
instrumentalities of all branches of the county government or from any individual officer or 
employee of the county, infonnation, suggestions, estimates, and statistics necessary to carry out 
its duties. 

4. Submit a report of its fmdings and recommendations to the mayor, council and county auditor 
not later than eleven (11) months after its appointment. 

Section 8-15.3 . Tenn of Commission. Members of the cost of government commission shall 
serve for staggered tenns of two (2) years, with an initial appointment of four members to serve 
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two (2) year tenns and five members to serve one (1) year tenns. A member may be 
reappointed. but shall not serve on the commission for more than a total of four (4) years.] 

Section 3- -5. Definitions. 

For the pun>ose of this section. the following definitions shall apply: 

"Agency or operation of the county" includes any executive agency. semi-autonomous agency. 
council office. and other establishment of county government supported. in whole or in part. by 
county or public funds. 

"Council office" includes the council itself. the office of a council member and the council 
member's immediate staff, the office of the county clerk. and the office of council services. This 
definition shall not be construed as excluding the office of the county auditor from the legislative 
branch. 

"Record" includes any account, book. paper. and document, and any financial affair. 
notwithstanding whether any of the preceding is stored on paper or electronically." 

2. Amend Section 9-13 of the Charter, pertaining to Audit of Accounts, as follows: 

Section 9-13. Audit of Accounts. 

Within six (6) months after the beginning of each fiscal year, [the county council shall 
provide for] the county auditor shall conduct or cause to be conducted an independent fmancial 
audit of the funds, accounts and other evidences of fmancial transactions of the county and of all 
operations for which the county is responsible[.) for the audited fiscal year. The audit shall be 
[made) conducted by a certified public accountant or finn of certified public accountants[, 
designated by the council,) who have no personal interest, direct or indirect, in the fiscal affairs 
of the county or any of its operations. The audit shall include both financial accountability and 
adequacy of the financial and accounting system. If the State makes such an audit, the [council] 
county auditor may accept it as satisfying the requirements of this section. The scope of the 
audit shall be in accordance with the tenns of a written contract [to be] recommended by the 
county auditor and signed by the council chair[,] as the contracting officer for the legislative 
branch. which contract shall encourage recommendations for better financial controls and 
procedures and shall provide for the completion of the audit within a reasonable time after the 
close of the previous fiscal year. A copy of the audit reports shall be filed with the county clerk 
and shall be a public record[.]. unless otherwise provided by law. 

In case of the death, resignation or removal of the director of finance, the council 
shall cause an independent audit to be made of the finance director's accounts. 

3. Amend Article 15 of the Charter, pertaining to Transitional Provisions, to add a new 
section to read as follows: 
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"Section 15- . Transfer of Audit Functions to the Office of the County Auditor. 

1.:. All lawful obligations and liabilities owed by or to the office of council services relating 
to financial and performance audits on June 30, 2013 shall remain in effect on July 1, 2013. The 
obligations and liabilities shall be assumed by the office of the county auditor. 

All contracts held by the office of council services relating to financial and performance 
audits which are to remain effective after June 30, 2013 shall be assumed by the office of the 
county auditor. The contracts shall continue in effect until fulfilled or lawfully terminated. 
All fmancial and performance audit activities administered by the office of council services on 
June 30. 2013 shall be assumed by the office of the county auditor on July 1, 2013. 

2. On July 1.2013, all records, data, and information held by the office of council services 
relating to financial and performance audits which have not been completed as of June 30. 2013 
shall be transferred to the office of the county auditor." 

4. Delete Section 8-15 as follows: 

[Section 8-15.1. Declaration of Policy. It is declared to be the policy of the county to promote 
economy, efficiency and improved service in the transaction of the public business in the 
legislative and executive branches of county by: 

1. Limiting expenditures to the lowest amount consistent with the efficient performance of 
essential services, activities, and functions. 

2. Eliminating duplication and overlapping of services, activities, and functions. 

3. Consolidating services, activities, and functions ofa similar nature. 

4. Abolishing services, activities, and functions not necessary to the 
efficient conduct of government. 

Section 8-15.2. Cost of Government Commission. For the purpose of carrying out the policy set 
forth herein the mayor with the approval of the council shall biennially appoint a cost of 
government commission consisting of nine members. 

Each such commission shall: 

1. Prepare and submit to the mayor a request for an appropriation for the operation of the 
commission. 

2. Study and investigate the organizations and methods of operations of all departments, 
commissions, boards, offices and other instrumentality of all branches of the county government 
and determine what changes, if any, may be desirable to accomplish the policy set forth herein. 
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3. Be authorized to secure directly from any department, commission, board, office, or any other 
instrumentalities of all branches of the county government or from any individual officer or 
employee of the county, information, suggestions, estimates, and statistics necessary to carry out 
its duties. 

4. Submit a report of its findings and recommendations to the mayor and council not later than 
eleven (11) months after its appointment. 

Section 8-15.3. Term of Commission. Members of the cost of government commission shall 
serve for staggered terms of two (2) years, with an initial appointment of four members to serve 
two (2) year terms and five members to serve one (1) year terms. A member may be 
reappointed, but shall not serve on the commission for more than a total of four (4) years.] 
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Maui County Charter 

Article 13, General Provisions, Section 13-2, Boards and Commissions, Subsection 17 

Require Interactive Communications Access for the Public to 

All County Council and County Council Committee Meetings 

Proposed Charter Amendment 

Shall Article 13, General Provisions, of the Charter of the County ofMaui be amended to require 
Interactive Communications Access to All County Council and County Council Committee 
Meetings for the Residents of Hana, Lanai and Molokai and residents of other geographic areas 
as the Council deems appropriate and reasonable. 

[added material is underlined, deleted material is bracketed.] 

Amend Article 13, General Provisions, to add a new section: 

Section . The County Council shall provide interactive communications access for the 
residents of Han a. Lana'i, and Molokai and residents of other geographic areas as the Council 
shall deem appropriate and reasonable to all County Council Meetings and and County Counucil 
Committee Meetings. Said access shall include but not be limited to the ability of the public to 
testify, of council members to ask questions, and of the public to respond to questions. 

* * Should the Charter Commissioners identify other locations from which the public should have 
the interactive facilities or should that matter be addressed by an ordinance to implement the 
details of this provision? Any requirements should be able to accommodate the changes in 
technology that might increase the locations from which access can be available at a reasonable 
cost. 
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Maui County Charter 

Article 14, Charter Amendments 

Amend Article 14, Charter Amendments, to Add a New Section to Require that the Charter be 
Revised and Published to Include All New Significant Amendments Adopted 

Proposed Charter Amendment 

Shall Article 14, Charter Amendments, be amended to add a new section to require that the Maui 
County Charter be Revised and Published to Include All New Significant Amendments 
Adopted? 

{added material is underlined, deleted material is bracketed.] 

Amend Article, Article 14, Charter Amendments, to add a new section as follows: 

Section 14-_. Publication of Maui County Charter. The Maui County Charter shall be revised 
and published in its entirety following any special or general election on any proposed charter, or 
revision or amendment thereto to include all new significant amendments adopted. 

Oddl\J-
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Maui County Charter 

Article 14, Charter Amendments, Section 14-3, Mandatory Review 

Amend the Charter Commission Appointment Process, Sec. 14.3, Mandatory Review, to 
Conform the Term of Appointment of Charter Commissioners to the Terms of Other Maui 

County Boards and Commissions 

Proposed Charter Amendment 

Shall Article 14, Charter Amendments, Section 14-3, Mandatory Review, be amended to 
conform the term of appointment of Charter Commissioners to the terms of other Maui County 
Boards and Commissions? 

{added material is underlined, deleted material is bracketed.] 

Amend Article, Article 14, Charter Amendments, Section 14-3, Initiation of Amendments, as 
follows: 

Section 14-3. Mandatory Review. [Not later than the first day of March, 2001,] Not later than 
the first day of December I, 2017, the mayor, with the approval of the council, shall appoint a 
charter commission composed of eleven members who shall serve for 5 years to study and 
review the operation of the government of the county [under this charter.] under such 
amendments or new charter and to propose amendments or to draft a new charter in the manner 
hereinafter set forth. Thereafter, the mayor with the approval of the council shall appoint a 
charter commission at ten year intervals. 

The commission may propose amendments to the charter or draft a new charter which 

shall be submitted to the county clerk within sixteen (16) months after such commission has been 
appointed. Upon receipt of the amendments or new charter, the county clerk shall provide for 
the submission of such amendments or new charter to the voters of the county at any general or 
special election as may be deemed by the commission. Any special election shall be held not 
less than forty-five (45) days and no more than seventy-five (75) days after the receipt of the 
amendments or the new charter by the county clerk. 

The commission shall publish not less than forty-five (45) days before any election, at 
least once in the newspaper of general circulation within the county, a brief digest of the 
amendments or new charter and notice to the voters that copies of the amendments or new 
charter are available at the office of the county clerk. 

[Following any special or general election on any proposed charter, or revision or 
amendment thereto, at intervals often (10) years, the mayor, with the approval of the council, 
shall appoint a charter commission composed of eleven members to study and review the 
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operation of the goverrunent of the county under such amendments or new charter and to propose 
amendments or to draft a new charter in the manner hereinabove set forth.] 

**Section 13-2. Boards and Commissions. provides for 5 year appointments. However it also 

provides for staggered temlS. Thus other than the length of term. it did not seem appl icable 0 the 

tenure of Charter Commissioners. 

Starting the the year term on December 1, 2017 provides for the Charter Commissioners to hold 

their positions through the election cycle 01'2022. 
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Maui County Charter 

Article 13, General Provisions, Section 13-2, Boards and Commissions, Subsection 17 

Require the County of Maui to Fund the Defense of Members of All County of Maui Boards and 

Commissions and to Indemnify Said Members 

Proposed Charter Amendment 

Shall Article 13, General Provisions, of the Charter of the County of Maui be amended to require 
the County of Maui to fund the defense of members of county of all Maui boards and 
commissions in the bona fide and good faith discharge of their official duties and indemnify said 
members in the event of civil action as a result of the lawful performance of their duties? 

[added material is underlined, deleted material is bracketed.] 

Amend Article 13, General Provisions, to add a new section: 

Section . The county shall provide funds to pay for the defense of members of all Maui 
county boards and commissions and shall indemnify all members of boards and commissions in 
the event of a civil action as a result of the bona fide and good faith discharge of their official 
duties and indemnify said members in the event of the lawful performance of their duties. The 
county shall not indemnify a member for any portion of a judgment or settlement that represents 
punitive or exemplary damages. 

**Commission Analyst Analysis and Comm,,'nts 

Generally public officers are entitled to a defense at the expense of the public in a law suit 
arising from the performance of the officer's official duties and while serving a public purpose. 
Courts have authorized eligibility for such reimbursement only to those public officials who 
defend against misconduct occurring in connection with the good-faith performance of their 
official duties and while serving the public interest and who ultimately prevail in that underlying 
suit. 

Courts have found that the public does have an interest in such a controversy and may pay the 
reasonable and necessary legal fees incurred by the public officer in successfully defending 
against unfounded allegations of official misconduct. 

However, reimbursement provisions must not violate the general constitutional prohibition 
banning the expenditure of public funds for private purposes. It may be that this proposal is too 
broad. 

I. This proposal makes it automatic that the attorneys' fees shall be paid from public 
funds although it does require that the reimbursement can be only for the bona fide and 
good faith and lawful discharge of official duties. 
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2. There are no checks and balance on the need for the retention of private/special 
counsel. Under the current Maui charter, the Council must approve the retention and 
authorize the funds. And implicit in the requirement that the corporation counsel 
ordinarily provide a defense, is the requirement that first there be a conflict of interest 
such that the corporation counsel cannot provide a defense and private/special counsel is 
required. 

3. It is not clear from the proposal how the funds would be appropriated. Could the 
council be sued to be required to appropriate the public funds? Courts are generally 
reluctant to order legislative bodies to appropriate funds. 

4. The proposal does not include employees and officers of the county, presumably on the 
theory that the members of boards and commissions serve pro bono. However, HRS 
Chapter Sec. 662D provides immunity for most acts or omissions to volunteers, a person 
serving without compensation, for governmental entities, which includes county boards 
and commissions. 

HRS 6620-2 provides that 

(a) A volunteer shall be immune/rom civil liability in any action on the basis of any act 
or omission of a volunteer resulting in damage or injury if: 
(1) The volunteer was acting in good faith and within the scope of the volunteer's official 
functions and duties for a nonprofit organization, a nonprofit corporation, a hospital, or a 
governmental entity; 
(2) The damage or injury was caused by the volunteer's negligent conduct. .. 

Furthermore it is very clear that HRS 6620-2(b) provides that the county is responsible, 
not the volunteer, Thus in any lawsuit against a governmental entity for civil damages based 
upon the negligent act or omission of a volunteer, proof of the act or omission is sufficient to 
establish tlte responsibility o/tlte governmental entity under tlte doctrine o/respondeat 
superior, notwithstanding the immunity granted to the volunteer with respect to any act or 
omission. 

There are circumstances under which a person may sue and recover civil damages from a 
volunteer. These circumstances are ones that it would seem that public funds should not be used 
for. These are factual situations based upon: 

(1) Any conduct engaged in by the volunteer that would constitute gross negligence, 
wilful and wanton misconduct, or intentional misconduct; 

(2) Any act or omission in connection with the operation of a motor vehicle; 

(3) Any conduct engaged in by the volunteer while the volunteer is unreasonably 
interfering with the lawful activities of another; 
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(4) Any conduct engaged in by the volunteer that takes place on private property when 
the volunteer's presence on the property was not consented to by the owner; 

(5) Any act or omission within a volunteer's scope of practice for which the volunteer is 
licensed, certified, permitted, or registered under state law to perform; provided that this 
paragraph shall not apply to volunteer medical assistance services pursuant to HRS Sec. 
321-2.5; and 

(6) Any criminal offense committed by the volunteer. 

Hawaii Revised Statutes, Section 26-35.5 then governs the defense and indemnification of 
members of state boards and commissions. It provides that: 

**The State shall not indemnify a member who would otherwise be entitled to 
indemnification, if the member fails to cooperate fully in the defense of the civil action which is 
made available to the member. 

**The State shall not indemnify a member for any portion of a judgment that represents 
punitive or exemplary damages. The State shall not indemnify a member for any portion of a 
settlement which is deemed unreasonable by the legislature. 

**A member may retain counsel of the member's own choice at the member's own expense. If 
the member chooses to retain counsel at the member's own expense, the State shall not 
indemnify the member even though the member would have been entitled to indemnification. 

* * Any moneys which the State is required to pay to a member under this section shall be paid 
from an appropriation made by the legislature at the next session after the requirement to pay 
inures to the member. 

Under the terms of the current Maui charter, the council clearly has the authority to decide 
whether or not to repay the legal fees incurred by an officer, employee, or member of a board or 
commission in an action arising out of his or her bona fide discharge of his or her official duties. 

Section 2-2 of the Maui County charter provides that "[a]ll powers of the county shall be 
carried into execution as provided by this charter, or, if the charter makes no provisions, as 
provided by ordinance or resolution of the county council." Pursuant to the charter's section 8-
2.3(b), the corporation counsel is "the chief legal advisor and legal representative to the council, 
the mayor, all departments, all boards and commissions, and of all officers and employees in 
matters relating to their official duties." Thus members of boards and commissions to the extent 
that they are sued in their official capacity are already entitled to a defense. 

If a member of a board or commission were sued in his or her individual capacity, and if Maui 
corporation counsel determined that there was a conflict of interest, then the corporation counsel 
makes a determination of need and recommendation to the counsel regarding the need and 
justification for hiring outside counsel. Section 3-6(6) of the charter delineates the council's sole 
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prerogative in the hiring of outside attorneys: "the council shall have the power ... [t]o retain or 
employ, by a vote of two-thirds of its entire membership, special counsel for any special matter 
presenting a real necessity for such employment." 

The requirement of a 2/3rds vote establishes a meaningful standard and high bar before the 
expenditure of public funds for hiring of special counsel. 

In Maui County Council v. Thompson, 84 Hawai'i 105,929 P.2d 1355 (Hawai'i,1996), 
William P. and Jo Ann Carroll brought an action against the County of Maui (county) for 
wrongful discharge. Their complaint additionally alleged that Mayor Lingle and others had 
committed willful and intentional wrongful acts in their individual capacities. 

Maui County Charter section 8-2.3(b) restricts the Office of Corporation Counsel's 
representation to "matters relating to ". official duties." In the Thompson case, county officers 
and employees were also sued in their individual capacities. To the extent that members of 
boards and commissions were sued in the official capacity, they were entitled to representation 
by Corporation Counsel. In the Thompson case, the defendants were advised by Maui's 
corporation counsel that conflicts could arise regarding the defenses that might be raised on 
behalf of the county. The corporation counsel recommended that the named individual 
defendants be separately represented, and authorized these individuals to retain attorneys of their 
choice at the county's expense. 

The Office of the Director of Finance executed contracts for $30,000 for one law firm and 
$50,000 for another. Each contract was subsequently amended, such that the first amounted to 
$140,000 and the latter $450,000. The council was not asked to approve these contracts or 
amendments. On January 21, 1994, the council passed a resolution formally noting its 
disapproval of the executive branch's action. The council filed their complaint in this action on 
June 3, 1994. On November 10, 1994, the court granted the defendants' motion for summary 
judgment. 

The Hawaii Supreme Court found that the Maui county council's power in the Maui charter 
necessarily implies the absence of any such power in the executive branch. 

In analyzing the principles of paying for the attorneys' fees and indemnification of a county 
officer, the Hawaii Supreme Court quoted from a decision by the Territorial Supreme Court and 
explained that it is the law in Hawaii and other jurisdictions: 

[i]t is within the discretionary power of a municipality to indemnify one of its officers 
against liability incurred by reason of any act done by him while in the bona fide 
discharge of his official duties, and the municipality has the right to employ counsel to 
defend the officer or to appropriate funds for the necessary expenses incurred by him in 
such defense. 

Machado v. Bal. 31 Haw. 559,564 (1930) (quoting 43 C.l. 695) [emphaisis added]; see also E. 
McQuillin, The Law oj Municipal Corporations § 29.14 (3d ed.1990). 
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Machado v. Bal involved a dispute as to the power of the Maui council to indemnify a police 
officer for his legal expenses incurred in both criminal and civil proceedings arising out of an 
incident in which the officer shot a person in the course of executing an arrest warrant. The 
relevant statutory provision provided language similar to the current Maui Charter: [n]othing ... 
shall preclude the board of supervisors of any county from retaining or engaging special counsel 
when in their opinion such action may seem to be desirable or required." Id at 565. The court 
concluded "that it is within the power of a county board of supervisors to indemnify a police 
officer for attorney's fees incurred in defending himself in a civil action .... " Id 

The Hawaii Supreme Court further explained that Maui County and other municipalities 
were under no legal obligation to provide such defense even for actions within the scope of 
official duties and reasoned that: 

It would seem to be wisest to leave tIre indemnification of the officer to the discretion of 
those who represent tIre interests of the city, that, on the one hand, they should not be 
without the power to indemnify a meritorious officer, acting in good faith, for the 
consequences of his conduct, and, on the other hand, they should not be obliged to protect 
every officer, though acting in good faith, under circumstances which seem to them to 
indicate a blamable want of care and caution. 

Id at 1357, 157. Quoting from Machado, 31 Haw. at 564 (which was quoting Moorhead v. 
Murphy, 94 Minn. 123, 102 N.W. 219, 220 (1905». 

5 



Maui County Charter 

Article 3 

County Council Residency Requirements 

Proposed Charter Amendment 

Shall Section 3.3 of the Charter of the County of Maui be amended to increase the time period 
for residency requirements in the County of Maui, and from the area which the person seeks to 
be elected from 90 days to 1 year before a candidate for council files nomination papers? 

[added material is underlined, deleted material is bracketed.] 

Amend Section 3-3. Qualifications as follows: 

To be eligible for election or appointment to the council, a person must be a citizen of the United 
States, a voter in the county, (a resident of the county for a period of ninety (90) days next 
preceding the filing of nomination papers and at the time of filing of nomination papers a 
resident in the area from which the person seeks to be elected] and be a resident in the area of the 
county from which the person seeks to be elected for a period of one year before the filing of 

nomination papers. If a council member ceases to be a resident of the county, or ceases to be a 
resident of the council member's residency area during the council member's term of office, or if 
a council member is adjudicated guilty of a felony, the council member shall immediately forfeit 
office and the seat shall thereupon become vacant. 



Maui County Charter 

Article 7 

Mayor Residency Requirements 

Proposed Charter Amendment 

Shall Section 7.3 of the Charter of the County of Maui be amended to increase the time period 

for residency requirements in the County of Maui, and from the area which the person seeks to 
be elected from 90 days to 1 year before a candidate for Mayor files nomination papers? 

[added material is underlined, deleted material is bracketed.] 

Amend Section 8-3. Qualifications. as follows: 

Any citizen of the United States who is a voter of the county and a resident of the county for a 
period of at least [ninety (90) days] one (1) year next preceding the filing of nomination papers 
shall be eligible to be mayor. Upon removal of the mayor's residence from the county, the mayor 
shall by that fact be deemed to have vacated the office of mayor. If the mayor ceases to be a 
voter of the county or is adjudicated guilty of a felony, the mayor shall immediately forfeit the 
office of mayor. 



Maui County Charter 

Article 8, Chapter 7 

Department of Fire and Public Safety 

Proposed Charter Amendment 

Shall Section 8-7 of the Charter of the County of Maui be amended as follows: 

(a) to add a new section entitled "Declaration of Policy" for the Department of Fire and 
Public Safety, which section would include statements concerning qualified and 
professional leadership, standards of recruitment, fair and appropriate personnel actions, 
and appropriate training opportunities? 

(b) to add a new paragraph to the Powers, Duties and Functions of the Fire and Public 
Safety Commission to authorize the commission to review personnel actions within the 
department for conformance with the policies set forth in "a" above? 

[added material is underlined, deleted material is bracketed.] 

Amend Section 8-7. as follows: 

1. Add a new section. 

Declaration of Policy. 

It is hereby declared to be the purpose of this chapter of the charter to establish in the county 
a system of fire protection and prevention and emergency rescue which shall be based on 
qualified and professional leadership and personnel. In order to achieve this purpose, the 
Department of Fire and Public Safety shall be conducted in accordance with the following: 

(a) The goal of the county shall be to have qualified and professional leadership and 

personnel in this department. 

(b) Standards for recruitment shall be designed to attract into the department 
persons with high degrees of education, intelligence, and personal stability. 

(c) Promotions and other personnel actions shall be based upon fair and 
appropriate standards of merit. ability, and work performance. 

(d) Appropriate training shall be provided to the maximum extent possible 
and practicable. 



2. Add a new paragraph. 

Section 8-7.2. Fire and Public Safety Commission. The fire and public safety commission shall 
consist of nine members appointed by the mayor with the approval of the council. 

The fire and public safety commission shall: 
1. Adopt such rules as it may consider necessary for the conduct of its business and regulation of 
the matters committed to its charge by law. 

2. Review and submit to the mayor the department's request for an annual appropriation for the 
operation of the department. 

3. Review the operations of the department of fire and public safety and the civil defense agency 
and make recommendations for changes that may be desirable to improve the performance of 
emergency functions and the provision of public safety services. 

4. Receive, review, and investigate any charges brought forth by the public against the conduct 
of the department of fire and public safety or any of its members and submit a written report of 
its findings and recommendations to the fire chief for disposition. 

5. Evaluate at least annually the performance of the fire chief and submit a report to the mayor 
and the council. 

6. Submit an annual report to the mayor and the council on its activities. 

7. Review personnel actions within the department for conformance with Declaration of Policy 
for the Department of Fire and Public Safety of this charter. 

~ Have such other powers and duties as may be provided by law. 

Except for purposes of inquiry or as otherwise provided in this charter, neither the commission 
nor its members shall interfere in any way with the administrative affairs of the department. 



Maui County Charter 

Article 8, Chapter 15 

Department of Environmental Management Proposed Charter Amendment 

Shall Section 8-15 of the Charter of the County of Maui be amended to add the following to the 
Powers, Duties and Functions of the Director of the Department of Environmental Management: 

(a) Guide efforts to maximize opportunities for natural resource protection, conservation, 
and restoration: and 

(b) Coordinate and develop policies and initiatives that integrate sustainable resource 
development, support local food and energy production, and establish partnerships with 
agencies and organizations to implement programs, policies and projects that promote 
sustainability? 

[added material is underlined, deleted material is bracketed.] 

Amend Section 8-15.3 to add a new paragraph as follows: 

Section 8-15.3. Powers, Duties, and Functions. The director of environmental management 
shall: 

1. Supervise waste management and control of pollution, including recycling, litter control, and 
protection of the unique beauty of Maui County. 

2. Plan, design, build, operate, and maintain solid waste collection, processing and disposal 
systems, including recycling programs. 

3. Plan, design, build, operate, and maintain the county's sewer treatment plants, pump stations, 
sewer lines, reclaimed water distribution systems, and related programs. 

4. Guide efforts to maximize opportunities for natural resource protection, conservation, and 
restoration. 

5. Coordinate and develop policies and initiatives that integrate sustainable resource 
development, support local food and energy production, and establish partnerships with agencies 
and organizations to implement programs, policies and projects that promote sustainability. 

Q. Perform such other duties and functions as shall be assigned by the mayor. 



Maui County Charter 

Article 8 County Departments 

Article 8, Chapter 7, Department of Fire and Public Safety, Section 8-7.2; Article 8, 
Chapter 9, Department of Personnel Services, Section 8-9.4; Article 8, Chapter 12, 
Department of Police, Section 8-12.2; Article 8, Chapter 13, Department of Liquor 
Control, Section 8-13.2, to create consistency in the powers, duties and functions of the 
Fire and Public Safety Commission with the Civil Service, Police, and Liquor 
Commissions. 

Shall Chapters 7 (Department of Fire and Public Safety), 9 (Department of Personnel Services), 
12 (Department of Police), and 13 (Department of Liquor Control) of Article 8 of the Charter be 
amended to provide consistency in the process in which the various commissions of the listed 
departments that appoint its directors or chiefs handle the removal of its directors or chiefs, 
specifically, in the following areas: 

(a) charges for removal being given in writing; 

(b) opportunity for hearing before the commission; 

(c) periodic review and evaluation of director's/chief's performance; and 

(d) report to the Mayor and Council covering the review and evaluation? 

[added material is underlined, deleted material is bracketed.] 

1. Amend Section 8-7.2 as follows: 

Section 8-7.2. Fire and Public Safety Commission. The fire and public safety commission shall 
consist of nine members appointed by the mayor with the approval of the council. The fire and 
public safety commission shall: 

1. Adopt such rules as it may consider necessary for the conduct of its business and regulation of 
the matters committed to its charge by law. 

2. Review and submit to the mayor the department's request for an annual appropriation for the 
operation of the department. 

3. Review the operations ofthe department of fire and public safety and the civil defense agency 
and make recommendations for changes that may be desirable to improve the performance of 
emergency functions and the provision of public safety services. 

4. Receive, review, and investigate any charges brought forth by the public against the conduct 
of the department of fire and public safety or any of its members and submit a written report of 
its findings and recommendations to the fire chief for disposition. 

5. Annually review and [Evaluate at least annually] evaluate the performance of the fire chief 
and submit a report to the mayor and the council. 



6. Submit an annual report to the mayor and the council on its activities. 

7. Have such other powers and duties as may be provided by law. 

Except for purposes of inquiry or as otherwise provided in this charter, neither the commission 
nor its members shall interfere in any way with the administrative affairs of the department. 

2. Amend Section 8-9.4 as follows: 

Section 8-9.4. Civil Service Commission. The civil service commission shall consist of five 
members appointed by the mayor with the approval of the council. 

The civil service commission shall: 

1. Adopt rules having the force and effect of law to carry out the provisions of the civil service 
laws of the State. 

2. Request an annual appropriation for the operation of the department. 

3. Hear appeals, in accordance with law, by any officer or employee aggrieved by any action by 
the director of personnel services or by an appointing authority. 

4. Advise the mayor and director of personnel services on problems concerning personnel 
administration. 

5. Annually review and evaluate the performance of the director of personnel services and 
submit a report to the mayor and the council. 

6. Have such other powers and duties as may be provided by law. 

3. Amend Section 8-12.2 as follows: 

Section 8-12.2. Police Commission. The police commission shall consist of nine members 
appointed by the mayor with the approval of the council. 

The police commission shall: 

1. Adopt such rules as it may consider necessary for the conduct of its business and regulation of 
the matters committed to its charge by law. 

2. Review and submit to the mayor the department's request for an annual appropriation for the 
operation of the department. 

3. Receive, review and investigate any charges brought forth by the public against the conduct 
of the department or any of its members and submit a written report of its findings and 
recommendations to the chief of police for the chief's disposition. 



4. Annually review and evaluate the performance of the chief of police and submit a report to 

the mayor and the council. 

5. Have such other powers and duties as may be provided by law. 
(Amended 1992) 

4. Amend Section 8-13.2 as follows: 

Section 8-13.2. Liquor Control Commission. The liquor control commission shall consist of 
nine members appointed by the mayor with the approval of the council. 

The liquor control commission shall: 

1. Prepare and submit a request for an annual appropriation for the operation of the department. 

2. Adopt rules having the force and effect of law for the administration of liquor control in the 
county and to carry out provisions of the liquor control laws of the State, including, but not 
limited to, the fixing of liquor license fees. 

3. Grant, renew or refuse applications for licenses for the manufacture, importation and sale of 
liquor in the county under applicable laws and regulations. 

4. Remove the director of liquor control only after being informed in writing of the charges 
which are resulting in the director's dismissal, and after being given a hearing before the 
commission. 

5. Annually review and evaluate the performance of the director of liquor control and submit a 

report to the mayor and the council. 

6. Have such other powers and duties as may be provided by law not in conflict with the 
provisions of this section. 



Maui County Charter 

Article 8, County Departments 

County Departments Declaration of Policy Proposed Charter Amendment 

Shall Section Article 8 of the Charter of the County of Maui be amended to add a new section 
entitled "Declaration of Policy" which would be applicable to all County departments, and 
include statements concerning qualified and professional leadership, standards of recruitment, 
fair and appropriate personnel actions, and appropriate training opportunities? 

[added material is underlined, deleted material is bracketed.] 

Amend Article 8 to add a new section as follows: 

Declaration of Policy. 

It is hereby declared to be the purpose of this chapter of the charter to establish in the county a 
system for every department which shall be based on qualified and professional leadership and 
personnel. In order to achieve this purpose, every department shall be conducted in accordance 
with the following: 

Ca) The goal of the county shall be to have qualified and professional leadership and 
personnel in every department. 

Cb) Standards for recruitment shall be designed to attract into every department 
persons with high degrees of education, intelligence, and personal stability. 

Cc) Promotions and other personnel actions shall be based upon fair and 
appropriate standards of merit, ability, and work perfonnance. 

Cd) Appropriate training shall be provided to the maximum extent possible 
and practicable. 
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